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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way. :

ST TR AT GOS0 G-

Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -
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In case of any loss. of goods where the loss occur in transit from a factory to a

drehouse or to another factory or from one warehouse to another during the course
jprocessing of the goods in a warehouse or in storage whether in a factory. or in a

Yt
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the - goods which are
exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty. '
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998. ’
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the 0OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) wﬁ%ﬁwﬁ—vﬁaﬁmwﬁﬁmﬁm oy F wraer § @ gEF, i
Wwwwwm(ﬁ@)ﬁmwm, FEASTETE § 2nd HT,
TEHATEA! 9o, e, AR, gaeEE-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shalil be

accompanied against (one which at least should be accompanied by a fee of

—@q s.l,OOO/—,‘ Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
fﬁeRCE"TRZ’Z&* and is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
rddsed bank draft in favour of Asstt. Registar of a branch of any nominate public
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.L.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to. the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended. :
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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10 FUE ¥9Y 81 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i) ~amount payable under Rule 6 of the Cenvat Credit Rules.
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In v_iéw of above, an appeal against this order shall lie before the Tribunal on

ment of 10% of the duty demanded where duty or duty and penalty are in dispute,
benalty, where penalty alone is in dispute.”
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. ORDERIN APPEAL

M/s Theo Pharma Pvt. Ltd, Plgt No.819/C, Rakanpur, Tai-Kaloi, District
Gandhinagar (hereinafter referred to as 'the appellant’) have filed the present appeal
against the Order-in-Original No. KLL DIV/EX/YOGENDRA SINGH RAWAT/202/2022-23
dated 28.02.2023 (in short 'impugned order) passed by the Assistant Commissioner,
Central GST, Division-Kalol, Gandhina’gar Commissionerate (hereinafter lfefefred to as

‘the adjudicating authority).

2. The facts of the case, in brief, are that the appellant was having Central Excise
Registration No.AACT7013PXMO001 and was engaged in the 'man_ufacturel‘ of PP
Medicine and were also manufacturing said product on behalf of other manufacturer
under Loan License which were classifiable under Chapter 30 of the First Schedule to the
Central Excise Tariff Act, 1985. They. were availing.SSI exemption under Notification No.
8/2003-CT dated 01.03.2003 for their own goods up 10 first aggregate clearance value of
Rs.100 Lakhs in the F.Y 2006-2007 & upto Rs.150 Lakhs in the F.Y 2007-2008. For the
goods manufactured on loan license basis after crossing threshold exemption limit of
Rs.100 Lakhs/150 Lakhs they paid central excise duty and were availing Cenvat credit

benefit on the inputs used therein.

2.1 As the appellant was located in rural area, it appeared that the appellant was
liable to take into acco:unt also the value of branded goods clearances:for the purpose of
determining the exemption limit of aggregate of first clearance value not exceeding
Rs.100 lakhs/150 lakhs and also for the purpose of determining the aggregate value of
clearance of all excisable goods for home consumption by a manufacturer from one or
more factories, or from a factory by one or more .manufactureré not exceeding Rs.400
fakhs in the preceding financial year. On clubbing the value of clearances of the
appellant on goods and value of clearance made on behalf of loan licensees it was
noticed that the appellant had éro_ssed the exemption limit of Rs.100 lakhs for the F.Y.
2006-07 on 21.08.2006 but continued to avail the SSI exemption benefit wrongly. The
differential clearance value on which inadmissible exemption availed was worked out to
Rs.17,58,366/- for the FY. 2006-07 and Central Excise duty amounting to Rs.2,86,966/- @
16% was found to be short paid. For the subsequent year, it was noticed that the
“appellant has crossed the exemption limit of Rs.150 lakhs on 16.10.2007 but continued
to avail the inadmissible exemption. Hence, they were required to pay duty on the
differential value which arrived at Rs.16.60,187/- on which central excise duty of Rs.
4,37,912/- was required to be paid. It appeared that the appellant has contravened the
provisions of Rule 4,6,8,10 & 11 of the CER, 1944 read with Notification No.08/2003

dated 01.03.2003.

2.2 Two SCNs were therefore issued to the appellant. A "SCN no.V.30/03-
14/SCN/2007-08 dated 21.05.2007- was issued for the period 2006-07, proposing duty
demand amounting to Rs.2,86,966/-. Another SCN No.30/03—.41/SC_N/08-O9 dated
15.10.2008 was issued for the period 2007-08 involving -duty amount of Rs.4,37,912/-.
The demand in both the SCNs proposed demand u/s 11A, interest u/s 11AB and penalty
u/s 11AC. - :

4eaOI0 No.300/D/2007-08 dated
"™nd alongwith interest and

2.3 ,The notice dated- 21.05.2007 was adjudicated
04.03.2008, wherein the duty of Rs.2,86,966/-/
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penalty. The SCN dated 15.10.2008 was adjudicated vide OIO No.39/D2008-09 dated
2432008, wherein out of total demand of Rs.4,37,912/-, the duty demand of Rs.
3,83,903/- was confirmed alongwith interest and penalty and the demand of Rs.54,009/-
was dropped. Being aggrieved by the aforesaid O-1-Os the appellant preferred appeals.
The Commissioner (A) vide OIA No.AHM-EXCUS-003-APP-54-17-18 and OIA No.AHM-
EXCUS—OO3—APP—55417.—18 both dated 25.07.2017, remanded back the cases toO
adjudicating authority to examine the issue in light of Hon'ble Tribunal’s decision passed
in the case of M/s. Kosha Llaboratories (Order No. A/11505-11506/2015 dated
02.09.2015) and to pass a reasoned order.

3. In the remand proceedings, the appellant contended that they have paid duty on
the branded goods which is exempted and if the assessment is re-opened, the central
excise duty paid on such branded goods should be ‘treated as deposit and should be
adjusted- against the outstanding demands.Aﬁer considering the duty payments made
by the appellant on branded goods, the 'adjudi_catir)g, authority concluded that the
differential duty liability for the F.Y. 2006-07 shall be Rs.4/- and for the F.Y. 2007-08, it
shall be Rs.1,78,688/-. He vide the impugned order confirmed the said duty amounts
alongwith interest and penalty. - '

4. Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant have preferred the present appeal, on the grounds elaborated below:-

> The adjudicating authority has" travelled beyond the specific direction of

’ Honorable Commissioner (A) and has erred in deciding the_ entire demand a fresh

as there was very specific direction of the Honorable Commissioner Appeals

under para-8 of the Order-in-Appeal to verify the present case as per the ratio of

Order No. A/11505-11506/2015 Dt. 02.09.2015 in the matter of M/s. Kosha
Laboratories Vs. Commr of CE, Ahmedabad-1II, passed by CESTAT.

» The above stated order of M/s. Ko’s’ha Laboratoriés held that any excess duty paid
under loan license shall be allowed to be adjusted against the demand raised and
accordingly case was disposed of.

> The ,adledicating authority inadvertently re-calculated the entire demand of Rs.4/-
for the F.Y. 2006-07 and Rs.1,78,688/- for the F.Y. 2007-08. They claim that the

" demand of Rs.4/- of 2006-07 was already dropped and for F.Y. 2007-08,
Rs.3,27,727/- pertained to exempted supply, Rs.1,24,679/- was erroneously re-
calculated @16% duty plus Cess @ 3% for the month of March, 2008 which
should have been calculated -@8% plus Cess@3%. This exemption was already
allowed in previous order for the month of March, 2008. The adjudicating
authority ignored the rate of reduction provided under Notification no.04/2008-

~ CE dated 01.03.2008. ‘ :

» They on the above grounds requested to set-aside the impugned order.

4; Personal hearing in the case was held on 12.10.2023. Shri Pravin Dhandharia,

Chartered Accountant, appeared and reiterated th gﬁ%}@iﬁ s made in appeal
. N . R - \\\ﬁ R, .
memorandum and requested to set-aside the impug ° er, X
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5. I have carefully gone through the facts of the case, grounds of appeal,
submissions made in the appeal memorandum and documents available on record. The
issue to be decided in the present appeal is whether the impugned order passed by the
adjudicating authority, confirming the service tax demand of Rs.4/- and Rs. 1,78,688/-
along with interest and penalty, in the facts and circumstance -of the case, is legal and
proper or otherwise. The demand pertains to the period F.Y 2006-07 and 2007-08.

5.1 The appellant have contended that the adjudicating authority in the impugned
order has travelled beyond the remand proceedings by:- '

a) Deciding the entire demand for the F.Y. 2006-07 and F.Y. 2007-08 afresh, this is
against the direction of the Commissioner (A) while remanding the case.

b) Supply value of.Rs.3,27,727/- related to goods exel.fnpted' in terms of Notification
No.04/2006-CE dated 01.03.2006 was already dropped by the earlier adjudicating
authority. Hence, re-considering this value was going beyond the directions of the

Commissioner (A).

) -During the month of March, 2008, the rate of excise duty was reduced from 16%
to 8% and the appellant'has discharged the same. But the adjudicating authority
in the remand 'proceed'ing has confirmed the demand @16% against the
appellant, thereby travelling beyond. the directions of the Commissioner (A).

52 The Commissioner (A) remanded the matter with the direction to examine the
issue in line with the, ratio given by Hon'ble Tribunal in the- case of M/s. Kosha
Laboratories. In said decision, Hon'ble Tribunal held that the duty already paid on the
branded goods is required to be adjusted against the duty ‘demanded from the
appellant. So, on point (a) above, I do not-find any violation of the remand directives as
the demand was required to be examined and re-determined after considering the duty

paid clearances made by the appellant.

53 It-is observed that the appellant vide letter dated 24.09.2018, provided the
worksheets in the form of Annexure- A & B showing the details of clearance value &
Excise duty payment made by them during the F.Y. 2006-07 and F'.Y.. 2007-08. The
adjudicating ‘authority for the E.Y. 2006-07 took total clearance value of Rs.1,80,17,615 /-
after granting SSI exemption of Rs.100 lakhs, the clearance value arrived was
Rs.80,17,615/- on which @16.32% (duty + cess) was demanded and duty of
Rs.13,08,475/- was arrived. But since the appellant has already paid Rs.13,08,471/- the
same was adjusted and differential demand of only Rs.4/- was confirmed. As in the
earlier order no reduction was granted by the earlier adjudicating authority, I, therefore
find that there is no discrepan-cy' in the above demand.

5.4  For the F.Y. 2007-08, in the impugned order, the adjudicating authority took total
clearance value of Rs.2,64,76,253/- after granting SSI-exemption of Rs.150 lakhs arrived
at the clearance value of Rs.l,14,76,253/— on ieh. @16.48% (duty + cess) was
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paid Rs.17,12,598/- on branded goods, the same was adjusted and differential demand
of only Rs.1,78,688/- was confirmed. The appellant however claim that the supply value
of Rs.3,27,727/- related to goods exemptevd in terms of Notification No.04/2006-CE
dated 01.03.2006 which was already dropped by the earlier adjudicating authority was
again counted in the remand proceedings, which is not correct. I agree with the above
contention and find that in the remand proceeding, the adjudicating authority was
required to reduce such’ exempted clearances also while re-opening the assessment.
However, the adjudicating authority in the remand proceeding has ignored this aspect.

5.5  Further, the appellant have also claimed that in March, 2008, they discharged the
duty at reduced rate i.e. @ 8% but the adjudicating authority has confirmed the demand
@16%. 1 find that this contention was not raised by the appellant before the earlier
adjudicating authority or before Hon'ble Tribunal. Furthermore, the appellant’s claim is
not.support by any documentary evidence and calculation. However, in the interest of
natural justice, I find that the adjudicating authority may also examine this aspect. The
appellant shall also submit. the required data alongwith supporting documents for

~determination of correct demand.

6. In view of the above findings; I find that the demand pertaini-ng to the F.Y. 2007-
08 needs to be remanded to the adjudicating authority for determining the duty liability
on the limited findings discussed at para-5.4 & 5.5 above.

7. Accordingly, I set-aside the impugned order and remand the matter back to
adjudicating authority for deciding the  demand pertaining to the FY. 2007-08
specifically dealing with the contentions raised by the appellant vis-a-vis the

documentary evidences.
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" The appeal filed by the appeilant stands disposed off in above terms. . .
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To, , A L , _ :
M/s Theo Pharma Pvt. Ltd, Co- - Appellant

" Plot No.819/C, Rakanpuir,

Tal-Kalol, District Gandhinagar

The Assistant Commissioner | | - Respondent
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CGST, Division-Kalol,
Gandhinagar

Copy to:

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.

2. The Commissioner, CGST, Gandhinagar.

3. The Assistant Commissioner (System), CGST, Appeal, Ahmedabad .
(For uploading the OIA)
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